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Introduction 

On Sunday March 15th, 2020, H.E. the President of the Republic of Kenya held a press conference 
to outline containment measures and key protocols to be observed by citizens following 
confirmations that three persons had tested positive for COVID-19. 

Like many other countries, the Government of Kenya has recognised the significant impact that 
social distancing has had in containing the spread of coronavirus and therefore obliges that all 
persons who have come into Kenya in the last fourteen days (from Sunday March 15th, 2020) to 
self-quarantine. Persons exhibiting symptoms such as coughs or fevers should present themselves 
to the nearest health facility for testing.  Further measures include encouraging government offices, 
businesses and companies to allow employees to work from home with the exception of employees 
working in critical or essential services.  Topping the list of proposed protection measures against 
COVID-19 by the World Health Organisation and health departments across the globe is the 
requirement to “…regularly and thoroughly clean your hands with soap and water or an alcohol-
based hand rub…” and therefore, the President has encouraged hospitals and shopping malls to 
provide soap, water and hand sanitisers.   

In his further remarks, the President urged Kenyans not to panic and more importantly, sounded a 
warning to vendors of key items including food, cleaning aids and personal hygiene goods such as 
hand washes and sanitisers, that there would be consequences where prices were increased with 
a view to taking advantage of consumers in need of these items.  The President was responding to 
the panic buying that had already started to rear its head once the first case was announced on 
Friday 13th March, and the resulting price increases of various items such as hand sanitisers which, 
had been reported to have tripled in price within three days.  

Across the globe, governments have similarly threatened to prosecute what are termed as 
profiteers in order to prevent opportunistic greed from overcoming the need for necessary virus 
response products during this time of emergency.  In the U.S., New Jersey’s lead prosecutor has 
warned corporations that “…price gouging laws will be strictly enforced to protect consumers trying 
to stay safe and take measures to protect themselves and their loved ones from the spread of the 
disease…”. 

Price Control and Competition in Kenya 

The Price Control (Essential Goods) Act, No. 26 of 2011 (the “Price Control Act”) was signed into 
law at the turn of the decade amidst great debate on the merits of price controls.  At the time, the 
rising cost of living and the prices of staples like maize flour, rice and sugar were making it 
impossible for families to have one meal a day due to their reduced power to purchase these 
essential goods.  The Kenya Institute for Public Policy, Research and Analysis, an ardent advocate 
for free markets, recognised that controls may have merit when markets are imperfect and may 
benefit the poor in the short term, but had historically demonstrated adverse long-term effects in 
Kenya and other regions.  KIPPRA cited, amongst other negative effects, food shortages, long 
queues, the rise of black markets, corruption and political interference and even the collapse of the     
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targeted sectors, leading to massive losses to businesses 
and layoffs that trigger social discontent. The outcome of 
these heated debates was a much revised and very brief 
piece of legislation that excluded the regulation of many 
essential commodities found in the initial versions of the 
draft legislation. 

The key objective of the Price Control Act is to provide for 
the regulation of the prices of essential commodities in 
order to secure their availability at reasonable prices.  It 
empowers the Minister, having due regard to Kenya’s 
obligations under any treaties or conventions that it has 
ratified, to declare any goods to be essential commodities 
and to determine the maximum prices of the 
commodities in consultation with the industry.   

Such an order may contain the maximum price, taking 
into account related costs of essential commodities in 
any area in Kenya.  It is therefore an offence for any 
person to sell, purchase or offer to purchase any 
commodity declared as an essential commodity at a price 
above the maximum price and such person may be liable, 
upon conviction, to a fine not exceeding Kes 1 million 
(US$ 10,000) or imprisonment for a term not exceeding 5 
years.   

To date, only one such order has been made through the 
Price Control (Essential Goods) (Sifted White Maize Meal) 
Order in 2017 which declared sifted white maize meal as 
an essential commodity and set the price for packages 
ranging from 1 kg packs to 10 kg packs.  The order expired 
on 30th September 2017.  

It is evident that as consumers panic about COVID-19, 
businesses are facing a sudden surge in the demand for 
hand sanitisers and surgical masks. It has been argued 
that while the extent to which consumers stock up in 
anticipation of a panic is often proven senseless in 
hindsight, businesses nevertheless have to react to the 
change in market conditions to meet the demand. If the 
number of buyers willing to pay the prevailing market 
price for a given product increases (for whatever reason), 
businesses operating under conditions of scarcity are 
incentivized to raise their prices to efficiently allocate the 
existing supply of their goods to those consumers with 
the highest willingness to pay.   

If the cost of supplying the goods due to the availability -  
or lack thereof of key ingredients – some of which may 
be imported and are now in short supply due to a 
restriction on inbound flights into the country - it is likely 
that this will inevitably lead to a matched increase in the 
pricing of these goods. A good example is the key 
ingredient – isopropyl alcohol – which is mixed with 
water for use as a rubbing alcoholic antiseptic, otherwise 
known as hand sanitiser.   

This product is currently in short supply in Kenya and 
therefore, access to it will likely be at a higher cost 
when it does become available. The end product may 
consequently be priced – not just higher – but 
significantly higher. The ingredient may also likely be 
accessible to the larger manufacturers with the 
economies of scale to manufacture with greater 
speed and efficiency than smaller manufacturers. 
Raising prices of hand sanitisers may therefore be 
argued to be the natural response of businesses 
operating under conditions of scarcity to a sudden 
and unexpected increase in demand based on the 
current status of the market. 

With the larger firms having access to key ingredients 
that may not be available to smaller suppliers, the 
danger of price fixing becomes a reality so as not to 
distort the market with some suppliers selling at below 
cost or what would be deemed as the new market price 
as determined by the overall cost of goods. The 
Competition Act, No. 12 of 2010 defines a market as a 
“..range of reasonable possibilities for substitution in 
supply or demand between particular kinds of goods or 
services and between suppliers or acquirers, or 
potential suppliers or acquirers, of those goods or 
services.”   

The WASH joint monitoring programme report (2019) 
by the World Health Organization and UNICEF found 
that only 59% of the Kenyan population had access to 
basic handwashing facilities, making the manufacturing 
and distribution of hand sanitisers - at an affordable 
price - a priority in the absence of critical water and 
sanitation infrastructure. 

What then becomes the role of the Competition 
Authority of Kenya in monitoring restrictive trade 
practices such as agreements that directly or indirectly 
fix purchase or selling prices or other trading conditions, 
or agreements that involve a practice of minimum 
resale price maintenance?  

As the Competition Act provides a mechanism 
businesses or associations of businesses to be 
exempted from the provisions of the Act, which 
exemption may be granted following consideration of 
representations from interested persons, it will be 
interesting to observe the interface between the  Price 
Control Act and the Competition Act, and whether the 
Government will find it necessary to invoke the Price 
Control Act vis-à-vis what is now an essential 
commodity in the fight against COVID-19 or allow 
market forces to dictate the price of these products. 


