
 

 

 

 

 

On November 3rd, 2021, the Cabinet Secretary for the National Treasury promulgated 
the Public Finance Management (National Roads Toll Fund) Regulations vide Legal 
Notice No. 222 published as a Special Issue of the Kenya Gazette (the “Toll Fund 
Regulations”). The Regulations are made in exercise of the powers conferred by the 
Cabinet Secretary under Section 24(4) of the Public Finance Management Act, No. 18 
of 2012 which provides for the establishment of a national government public fund 
subject to the approval of the National Assembly. The Toll Fund Regulations revoke the 
Public Roads Toll (Public Roads Toll Fund) Rules of 1986. 

We highlight below a few key features of the Toll Fund Regulations which may be of 
interest to potential private parties, practitioners and contracting authorities at both 
levels of government.   

Affected Public Roads 

The Toll Fund Regulations will be applicable to tolls collected on public roads that 
have been declared as toll roads by the Cabinet Secretary responsible for roads 
pursuant to section 3(1) of the Public Roads Toll Act, Chapter 407 of the Laws of 
Kenya.  

While the First Schedule to this Act lists about 24 transit toll stations, notable public 
roads to which the Regulations would be applicable include the Nairobi-Nakuru-Mau 
Summit Highway; Nairobi Expressway; Lamu-Garissa-Isiolo Highway, Second Nyali 
Bridge all currently under construction or are undergoing procurement. 

Applicable Toll Fees 

The applicable toll fees are not set under the Toll Fund Regulations as these are 
determined by the Cabinet Secretary responsible for roads pursuant to powers 
conferred under Section 4 of the Public Roads Toll Act. Section 4A(1) empowers the 
Cabinet Secretary or a roads authority to enter into an agreement with a suitably 
qualified person to plan, design, construct and manage a public road or any portion 
thereof which has been declared to be a toll road.  Further, Section 4B provides that 
a person with whom such an agreement has been executed shall be entitled to levy 
tolls and collect monies payable as a toll on such toll road, or portion thereof, for his 
own or her own accounting and may erect toll stations and related facilities for this 
purpose. 

On December 31st, 2020, the Cabinet Secretary published by Gazette Notice  No. 
11326 the Base Toll Rates that would be applicable to Nairobi-Expressway with 
approximately 9 toll stations.  The toll fees range from Kes 100 to Kes 310 
(approximately US$1 – 3) with different vehicle classifications paying different rates 
capped at 5 times the base rate for heavy vehicles with four or more axles.   

Notably, two-wheeled motor vehicles (e.g. boda bodas) and three-wheeled motor 
vehicles (e.g. tuk-tuks) would be prohibited from the Expressway, which would be a 
welcome relief for motorists who are currently tussling for space with these on 
national highways and other urban roads. 
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Administration of the Fund 

The Toll Fund Regulations establish an Oversight Committee of eight members including 
three non-public officials who are to be appointed competitively by the Cabinet Secretary 
for National Treasury.  The fund administrator, who is also appointed by the Cabinet 
Secretary, plays a critical role in the day-to-day operations of the Fund and will be 
supported by a Fund Secretariat. Key obligations of the fund administrator include 
establishing systems related to financial management, audit control, documentation and 
records, human resource management as well as reporting.   

The Toll Fund Regulations require the fund administrator to maintain a projected fund 
ratio of not less than 1.3 and in the event of a projected shortfall, ensure that budgetary 
allocations are appropriated to cover such projected shortfall.  For the avoidance of 
doubt, the actual cash balances, excluding projected future inflows, within the Toll Fund 
are the basis for determining the projected fund ratio.  

In determining shortfalls in the Fund, these will have to be evidenced by contracted 
obligations under project agreements and quarterly estimates of inflows and outflows 
of the Fund.  Where there are surpluses, the fund administrator is required to implement 
any investment policy of the Toll Fund as established by the Oversight Committee with 
respect to any declared surpluses of the Fund.  For purposes of the regulations 
“projected surplus” means an existing project fund ratio exceeding 1.3 in any projection 
period.  

Capitalisation & Payments Out of the Fund 

The Toll Fund is to be capitalised through various means including but not limited to the 
road tolls levied on road users for access to and use of the toll road; fees or charges 
imposed on road users accessing project roads with overloaded axles; monies 
appropriated by Parliament; levies on roadside developments including roadside 
stations which form part of the scope of works for project roads as well as access fees 
and advertisements along project roads. 

The fund administrator is required to open sub-accounts in the name of each project   
supported under the Toll Fund and therefore, for instance, the Nairobi Expressway and 
the Nairobi-Nakuru-Mau Summit Highway would have separate sub-accounts under the 
Fund.  This will ensure that high-performing roads are not subsidising poorly performing 
roads to the detriment of the former.  

The Toll Fund Regulations outline the guiding principles for disbursements out of the 
Fund. Importantly, disbursements should be on the basis of contracted obligations under 
a project agreement as included in the approved annual budget of the Fund and against 
proper documentation. The fund administrator is obliged to specify the forms and 
documents to be used by contracting authorities in submitting payment requests to the 
Fund. 

Payment waterfalls from each sub-account will see payments to the toll operator being 
prioritised, followed by payments to the service provider. The Toll Fund Regulations 
define service providers as a private party or project company that enters into a project 
agreement with a contracting authority to provide a project road while toll operators 
are private parties that are appointed as an authorised toll collector under a project 
agreement by a contracting authority to establish, administer and operate a toll system.  

Other payments to be made out of each sub-account include proportional payments to 
meet the costs of the fund administrator and  professional fees incurred in the proper 
discharge of the functions of the fund administrator and the Oversight Committee.  The 
administration costs of the fund are to be managed under the framework of the Public 
Finance Management Act which, vide the PFM (National Government) Regulations 2015, 
limit these costs to three percent of the approved budget of the Fund.   
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Notable exclusions that should not be paid out of the Toll Fund include payments relating 
to compensation for political risks; termination  payments and any other “large, 
unscheduled one-off payments arising under a project agreement” which have not been 
or cannot be accommodated under the payment mechanism under a project agreement. 

Contracting authorities are required to submit certified payment requests not later than 
twenty-one business days before the due date for such payment unless the project 
agreement provides for a longer period.  The fund administrator may seek clarification 
in respect of any payment request and has the power to withhold disbursements against 
invoices until such matters are resolved.   

Given that the Regulations do not prescribe a time frame within which the fund 
administrator is required to seek clarification and/or make a determination regarding a 
specific payment request, this should be an area of concern to contracting authorities, 
service providers and toll operators as the broad powers and fluid timelines may result 
in payments being delayed for a protracted period well beyond the target date of 
payment which would adversely impact on other obligations under various lending and 
security instruments. 

Review and Winding up of the Fund 

The Cabinet Secretary is obliged to have the performance of the Fund reviewed at the 
“elapse of ten years from the date of commencement of the Regulations”.  This provision 
is consistent with the PFM (National Government) Regulations 2015 which provide that 
the initial approval for establishment of a national public fund shall be for a maximum 
period of ten years, beyond which the approval of both Cabinet and Parliament should 
be sought.   

Finally, the Toll Fund Regulations provide that the Fund may be wound up with the 
approval of Cabinet and Parliament where it is considered that the Fund has successfully 
completed the specific objectives for which is was created, or where it is demonstrated 
that the Fund has demonstrably failed to meet such objectives.  The PFM (National 
Government) Regulations 2015 specifically require that the process of winding up a 
national public fund where its lifespan lapses, should commence within six months from 
the date of the lapse.   

Given the longevity of PPP contract terms which span several decades, and that the 
purpose of the review contemplated in Regulation 31 of the Toll Fund Regulations is to 
determine whether the Toll Fund has met the objectives for which it was established, it 
may be prudent for the review process to commence at least in the last six to twelve 
months of the expiry of the initial ten-year term of the Toll Fund to ensure that there is 
no gap after the initial ten-year term.  Further, the review should be undertaken every 
ten years thereafter and not just after the initial ten years of establishment of the Fund. 

On the whole, the Toll Fund Regulations are aimed at establishing a centralised and 
mandatory framework on the administration of toll revenues in Kenya and are a 
welcome, and long anticipated development in light of various major road projects that 
are currently being, or are intended to be, implemented under the Public Private 
Partnerships framework. They provide clarity on how the tolls will be administered and 
it is hoped that the detailed reporting mechanisms will ensure much needed 
transparency on the operation of the Toll Fund.  
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